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LIST OF PARTIES IN THE COURT BELOW
The following is a complete list of all the parties in the proceedings before the
Fourth District Court, State of Utah, Utah County, Orem Department:
The Honorable John C. Backlund, Judge, Presiding.
The City of Orem, Plaintiff, represented by Justin Johanson..
The defendant, Jason Jeppson, represented by Randall Gaither.
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STATEMENT OF JURISDICTION
The Utah Court of Appeals has jurisdiction over this matter pursuant to Utah Code
Ann. § 78-2a-3(2)(e) (1953, as amended)
STATEMENT OF ISSUES AND STANDARDS OF REVIEW
1.

Issue: Should the Court overturn the trial court's guilty verdict because the
Prosecution failed to show beyond a reasonable doubt that the Defendant committed
the crime of child abuse?
Standard of review: "To demonstrate that the evidence is insufficient to support [a]

trial court's verdict, the one challenging the verdict must marshal the evidence in support of
the verdict and then demonstrate that the evidence is insufficient when viewed in the light
most favorable to the verdict." State v. Hopkins, 380 Utah Adv. Rep. 15 (Utah 1999). The
Defendant must marshal all of the evidence in support of the trial court's findings of fact and
then demonstrate that the evidence, including all reasonable inferences drawn therefrom, is
insufficient to support the findings against an attack. State v. Larsen, 2000 UT App 106, P10,
P l l , 999 P.2d 1252 (quotations omitted).
DETERMINATIVE STATUTES AND RULES
Utah Code Ann. § 76-5-109. Child Abuse, acts constituting;
(1) As used in this section:
(a) "Child" means a human being who is under 18 years of age.
(b) "Child Abuse" means any offense described in Subsection (2) or (3), or in 76-5109.1
(c) "Physical Injury" means an injury to or condition of a child which impairs the
1

physical condition of the child, including
(i) a bruise or other contusion of the skin
(ii) a minor laceration or abrasion;
(iii) failure to thrive or malnutrition; or
(iv) any other condition which imperils the child's health or welfare and which is not
a serious physical injury as defined in Subsection (l)(d).
(3) Any person who inflicts upon a child physical injury or, having the care or custody
of such child, causes or permits another to inflict physical injury upon a child is guilty of an
offense as follows:
(a) if done intentionally or knowingly, the offense is a class A misdemeanor;
(b) if done recklessly, the offense is a class B misdemeanor; or
(c) if done with criminal negligence, the offense is a class C misdemeanor.
STATEMENT OF THE CASE
On December 20, 2001, the Appellant was charged with one count of the crime of
child abuse, a class A misdemeanor, occurring on or about December 4, 2001. As per
defense counsel's request, a summons was sent to his attorney, Randall Gaither.

On

February 28, 2002, the defendant was found guilty by the trial court for the class A
misdemeanor child abuse. The trial court sentenced the defendant on April 10,2002, after
the court received a pre-sentence investigation report by Adult Parole and Probation.
STATEMENT OF FACTS
1. The City of Orem called as their first witness, the victim's Mother, Tamara Jean
Hardman, herein after "T.J." (Tr. pg 7). She testified that on December 4, 2001, she was
living at 806 South 1640 West, Orem, Utah and was living with all of her children, including
the victim Austin Hardman and the defendant Jason Jeppson. (Tr. pg 7-8).
2. T.J. indicated that she was engaged to the defendant on December 4,2001, but he
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was currently married to another woman and his status was "a live-in boyfriend." (Tr. pg 8).
3. T.J. testified as to the incident in question as follows (Tr. pg 9-10):
A. "We were eating dinner and the boys were all burping an farting at the table. And
I kept telling them to stop doing it, and they wouldn't stop doing it. And so my youngest son
burped. And I, looked over at Jason just jokingly and I said, Jason, would you smack him?
And Jason just sat there and kept eating. And then Austin burped. And I said, Jason, would
you reach over and smack Austin. And Jason kept eating. And then Kelton burped again, so
Austin got up and smacked Kelton. Jason got up because he was done with his dinner and
he had to go to work, and Austin reached over and smacked Jason. Jason put his, his plate
back down on the table and reach over the table, in between Austin and Jason was my middle
son, he reached over the table and grabbed a hold of the back of Austin's head and just kind
of like that and went and slapped him on the head.fl
Q. Okay.
A. Just joking around just like everybody else had been doing.
Q. Okay. Do you remember telling the officer that Jason got upset when he did that?
A. I told them I thought Jason was upset.
Q. Okay
A. But I don't know Jason well enough to know if he was upset or not. I didn't see
his face, I didn't know his facial expressions, nothing.
Q. So even though you lived with him a year you're not still, you weren't sure at the
time how he would be upset or not?
A. I was on the back side of him so I don't know because I didn't see his facial
expressions or anything. I don't know.
Q. Do you remember telling the officers that it was with a closed fist?
A. I don't remember telling them that.
Q. Okay. Do you remember speaking with the officers that evening?
A. Yes
Q. And do you remember telling them the story of whatA. Uh- Huh (affirmative)
Q. - that evening?
A. Uh-huh (affirmative).
4. T.J. then testifies as to how everyone was seated at the table and she describes again
that Jason Jeppson reached over and grabbed the back of Austin's head and just kind of like
that, just joking around hit Austin. (Tr. pg 15-16).
3

5. T.J. testifies that after the contact between Jason and Austin, Jason goes to the sink
and then went upstairs and she also testified she doesn't remember if Jason and Austin later
got into an argument. Tr. pg 17).
6. On re-direct examination T.J. testifies that she noticed the victim was upset, mad,
crying, and got into an argument with the Appellant. She testified she didn't know if the
Appellant was mad or not because she couldn't see his face and she had no reasonable basis
to determine if the defendant was joking or not. She only indicated he didn't say anything
and she acknowledged she never asked Jason if he intended to hit Austin. (Tr. pg 18-20).
7. Austin Hardman, the victim, was the next witness to testify and he testified that the
defendant grabbed his head, hit him 3 times and they then got into an argument and stated
the following (Tr. pg 22):
Q. Can you instruct his honor exactly what happened that evening?
A. Well, we were sitting there eating dinner. And my little brother burped so iny
mom told Jason to reach over and slap him. And Jason just sat there and he ate. And so I
burped an then my mom told Jason to slap me just like she told my little brother. And he just
kept eating. And so, and so he, my little brother burped again so I reached over and I slapped
him. And then Jason he was finished eating so he stood up and he kind of burped but he kept
his mouth closed. So I just reached over and I kind of slapped him, not hard or anything.
And so he reached over the table and just kind of grabbed my head, but I put my head down
so, so he didn't really grab it and put it down. He just kind of grabbed my head and just kind
of slapped me on the back of the head three times.
Q. Okay.
A. And so he walked over to the sink and he cleaned his plate, and he went to my
mom's room and got his stuff. And me and him got in an argument, and we just started
yelling at each other and I told him to go to work. And so he got, he got his keys off the
counter and walked outside and got in his car and left to work.
8. Austin Hardman even indicated that he thought the defendant was angry and not
4

joking. (Tr. pg 23).
9. The victim then called his dad and reported to him what had just occurred. (Tr. pg
24). He remembers telling his father that the defendant hit him 3 times, but didn't remember
if it was with a closed fist or open hand. (Tr. pg 24).
Q. Okay. Do you remember when you were on the phone you were crying at the time?
A. I was crying because I was really mad.
Q. Okay.
A. I always cry when I'm really really mad.
Q. Okay. Do you remember telling your dad that he hit you, that Jason hit you three
times?
A. Yeah, I remember that.
Q. With a closed fist?
A. I don't remember saying closed fist. I just remember I told him thai Jason till me
three times. I never said closed fist.
Q. Do you remember telling your dad that you were put in a headlock by Jason?
A. Huh-uh (negative)
10. The city then proffered direct evidence, which defense counsel stipulated to and
did not object to the proffered evidence, that Kelton Hardman and Garrick Hardman if they
were called to testify, they would testify that they told the Police Officers that they saw the
Appellant stand up and hit Austin Hardman with a closed fist. (Tr. pg 25-26).
11. Eric Hardman, the victims biological father, then was called to testify and he
related to the court the phone conversation that he had with Austin Hardman immediately
after the event occurred. (Tr. pg 30). Mr. Hardman testified that Austin callec 1 h m I crying and
told him that the Appellant punched him three times in the back of the head and he wasn't
kidding. (Tr.pg 31-32).
5

12. The City of Orem then called Officer Martinez to testify. He spoke to T.J. and
she related her version of what happened. (Tr. pg 35). T.J. admitted to the officer that Jason
had gotten upset and leaned over the table and smacked Austin on the back of the head three
times. (Tr. pg 35-36). Officer Martinez then spoke with Austin (Tr. pg 36):
Q. Okay. Did Austin indicate to you that it was with a closed fist?
A. Yes, he did. What Austin said was that Jason had stood up and leaned over the
table and actually pushed his head down onto the table. Austin said he put hands, clasped his
hands kind of behind his head like this and that Jason hit him three times on the back of the
head.
13. Concerning Austin crying and his head hurting, Officer Martinez related on cross
that the Austin told him that the reason why he was crying was because his head still hurt.
(Tr.pg38).
14. On redirect, Officer Martinez testified that he asked Austin if his head still hurt
at that time and Austin indicated his head still hurt. (Tr. pg 38). The officer was speaking to
Austin thirty minutes after he received the phone call. (Tr. pg 38).
15. Officer Martinez testified that he spoke to the Appellant. Mr. Jeppson admitted
that TJ.'s kids are disrespectful towards him and quite often they never do what they are
told. He then admitted to smacking Austin three times really fast, but that he was just
messing around. (Tr. pg 40).
16. The final witness the City called was Officer Crowther. He testified that there was
some discrepancy as to how the Appellant hit the victim, so he stepped into the kitchen
where the victims two brothers (Keiton and Garrick Hardman) were located and spoke to
6

them about he incident. (Tr. pg 43). They both told Officer Crowther the following:
Q. Okay. From their description did it, did they indicated to you that it was a closed
fist?
A. Yes. They stated to me that Jason, their stepfather or their mother's boyfriend I
believe it is, that he stood up from the table and hit him with a closed fist three times.
Q. Okay. And did they indicate to you whether or not it was a joking manner?
A. They said they didn't think it was a joking manner, they thought it (sic?) was
angry.
17. The City rested its case after Officer Crowther testified and the Appellant
motioned the Court to dismiss the case on the basis the City failed to prove a prima facia
case. (Tr. pg 44). The Appellant argued the City failed to show the defendant intentionally
or knowingly inflicted upon Austin physical injury; including bruise, minor laceration,
failure to thrive or malnutrition, or any other condition which imperils the child's health or
welfare and which is not a serious physical injury. (Tr. pg 44-45).
18. The City objected on the basis that even though the Officers were unable to
determine any bruising or redness because of the thickness of the victims hair, the victim's
health or welfare was imperiled on the basis of the defendant striking the victim three times
in the head and as a result caused the victim to become angry, cry, and have feelings of pain
at least a half hour after the incident occurred.
19. The Judge overruled the defendant's motion to dismiss viewing the evidence in
the light most favorable to the non-moving party. (Tr. pg 47-48). The Court ruled as follows
(Tr. pg 47-48):
Judge Backlund: I put great stock in what people immediately reported to the officers
and to the father, Mr. Hardman, before they had a chance to reflect on the consequence of
7

what was taking place here and before they had an opportunity maybe to talk to each other
about what would happen once a criminal case was filed, and had the opportunity to talk to
an impressionable 14-year-old boy. And I put much more stock in what they told the officers
on the day it happened. I think their memory, of course, was much better then than it could
be now when the event was fresh in their mind. And it's obvious to me that Austin and his
two brothers all reported that the defendant stood up and took him by the head and hit him
with a closed fist in the back of the head three times to the point where a half hour later he
was complaining of pain to the police officer and he was still crying. Somehow that doesn't
sound like innocent horseplay to me. So I'm going to deny the motion. I think striking
someone, especially a 14-year old boy in the head, a very vulnerable part of the body, that's
where we have the brain, for example, three times with a closed fist to the point where
someone cries and says it hurts is definitely an impairment there of a bodily condition and
a welfare of a child. So I'm going to deny the motion to dismiss.
20. The Defense called its first witness, the Appellant Jason Jeppson, to the stand.
(Tr. pg 53). He described the positions of everyone and what took place that night. (Tr. pg
53).
21. The Appellant admitted that after Austin smacked him after he burped he got up
and hit Austin in the head. (Tr. pg 54).
22. Mr. Jeppson then related how he washed off his plate and went upstairs to get
ready for work. (Tr. pg 57).
23. He testified that when he came down from upstairs Austin hollered at him and
said his real dad was turning him in for child abuse because the Appellant hit Austin. (Tr. pg
57-58).
24. The Appellant's only response was that Austin slapped him first and if there is a
problem have the police call him at work. (Tr. pg 57-58).
25. Mr. Jeppson then left the home, came back because he forgot some items, and
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when he went back in, Austin was still upset and started calling him and "F-ing A-hole and
stuff." (Tr. pg 58).
26. Mr. Jeppson then testified how he hit the victim, not with an closed fist, but with
an open hand, only hitting Austin in the head with his fingers. (Tr. pg 59).
27. On Cross examination, Mr. Jeppson testifies that Austin had to reach over the
table to smack Jason. (Tr. pg 64). He stated it was quite a distance for Austin to do this, but
he denied that when he reached over the distance would be smaller even though he is larger
than Austin, because he hit him on the back of the head. (Tr. pg 64). His justification was
that Austin hit him in the front and he hit Austin on the back of the head. (Tr. pg 64).
28. He testified that, even though he was married to another woman at the time and
had been living with T.J. Hardman and her children for over a year, he did not have authority
to discipline any of the children. (Tr. pg 65).
29. He testified that his relationship with Austin is good and Austin helps him around
the house, they go to the mall, shopping, and all kinds of stuff. (Tr. pg 67).
30. The final question asked on cross-examination was do you remember the
argument you had after the dinner table. (Tr. pg 67). The defendant testified that he did not
remember and he was in a hurry to get out. (Tr. pg 67). However, he testified earlier that he
did remember coming down stairs, Austin hollering at him and Austin telling him his dad
was turning him in for child abuse. (Tr. pg 57). He even said you hit me first and so if there
is a problem have the police call me at work. (Tr. pg 57-58).
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31. The defense called Ernest Milner, the father of T.J. Hardman, to testify. (Tr. pg
68). He stated he and his wife were contacted by Eric Hardman about the incident so he went
over to his daughter house and he stated T.J., Jason Jeppson, Austin, Garrick, and Kelton
Hardman were all present when he arrived.
32. He testified when he asked what happened T.J. responded that they had a little
problem but they were just horsing around and it went a little farther than that. (Tr. pg 71).
33. After a short recess the defense then decided to put Garrick Hardman on the
stand, even after his testimony of what he said was previously admitted. (Tr. pg 75).
34. Garrick testified as to what happened and even admitted that when Jason got up
he was a little bit angry and hit Austin. (Tr. pg 76).
35. Garrick remembered that Jason went upstairs and when he came down stairs he
and Austin got into an argument. (Tr. pg 76).
36. Garrick said Jason Jeppson placed his hands on Austin, but he didn't remember
how hard. At the time Austin didn't cry, but he was mad (Tr. pg 77).
37. When asked if he remembers if Jason hit Austin with on open or closed fist,
Garrick testified he was on the other end of the table and didn't have his glasses on so he
didn't get to see and Austin was blocking the blows from the defendant. (Tr. pg 78-79).
38. On cross examination, Garrick admitted that Jason was angry and he stood up fast.
(Tr. pg 80).
39. When asked if he remembers telling Officer Crowtner mat Jason naa nit Austin
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with a closed fist Garrick testified that he couldn't really see but it looked like Jason hit him
with a closed fist. (Tr. pg 80).
40. Garrick also testified after Jason struck Austin, both Jason and Austin were upset
and mad. (Tr. pg 81).
41. The defense recalled Austin Hardman. He then changed his story and stated the
reason why his head hurt was because of a wrestling match that he wrestled in earlier that
evening. (Tr. pg 84).
42. On cross examination Austin did admit that in wrestling you are not taught to
punch or slap the other wrestler, but if there was a slap on the head by another wrestler it
wouldn't be hard enough to cause pain or to make the head hurt. (Tr. pg 84-85).
43. He concluded by admitting to an Officer that he did remember telling him that his
head hurt that evening. (Tr. pg 85).
44. The defendant and the City argued their respective closing arguments and the
Judge issued his ruling. (Tr. pg 86-95).
SUMMARY OF THE ARGUMENT
Defendant has failed to properly marshal the evidence. Defendant has only presented
those facts most favorable to defendant's position without citations to the record.
Alternatively, there was sufficient evidence on which to convict defendant of child abuse.

11

ARGUMENT
I.

DEFENDANT HAS FAILED TO MARSHAL THE EVIDENCE AND HAS,
THEREBY, WAIVED HIS RIGHT TO CLAIM THERE WAS
INSUFFICIENT EVIDENCE TO CONVICT HIM AT TRIAL.
In making a claim of insufficiency of evidence to support the trial courts verdict, the

Defendant has the burden of marshaling the evidence to support his claim. Case law is clear
that the Defendant '"must marshal all the evidence supporting the trial courts verdict and
then must show this marshaled evidence is insufficient to support the verdict even when
viewed in the light most favorable to the verdict.'" State v. Vessev. 967 P.2d 960,966 (Utah
Ct. App. 1998) (quoting State v. Lemons. 844 P.2d 378, 381 (Utah Ct. App. 1992)).
Furthermore, the defendant's failure to properly marshal the evidence acts as a waiver of the
insufficiency of evidence claim. Gallegos at 1189. See State v. Moore. 802 P.2d 732, 738
(Utah Ct. App. 1990).
To demonstrate that the evidence is insufficient to support [a] trial court's verdict, the
one challenging the verdict must marshal the evidence in support of the verdict and then
demonstrate that the evidence is insufficient when viewed in the light most favorable to the
verdict. State v. Hopkins. 380 Utah Adv. Rep. 15 (Utah 1999). The Defendant must
marshal all of the evidence in support of the trial court's findings of fact and then
demonstrate that the evidence, including all reasonable inferences drawn therefrom, is
insufficient to support the findings against an attack. State v. Larsen. 2000 UT App 106, P10,
Pll, 999 P.2d 1252 (quotations omitted). The heavy burden places a responsibility on
12

counsel that is not unlike becoming the devil's advocate...[a]nd Counsel must extricate
himself or herself from the client's shoes and fully assume the adversary's position. State v.
Coonce, 2001 UT App 355, 36 P.3d 533. In order to properly discharge the duty of
marshaling the evidence, the challenger must present, in comprehensive and fastidious order,
every scrap of competent evidence introduced at trail which supports the very findings the
appellant resists. Id at P6; West Valley City v. Majestic Inv. Co., 818 P.2d 1311,1315 (Utah
CtApp. 1991).
Additionally, a defendant's argument that the evidence on which the trial court bases
it's verdict cannot support a verdict of guilty does not excuse the duty to marshal evidence
for appeal. State v. Coonce, 2001 UT App 355,36 P.3d 53. Circumstantial evidence may be
considered with other factors as tending to show consciousness of guilt and therefore guilt
itself and may be adequate to support an inference of intentional conduct and thus any
inferences drawn by the trial court from the evidence at trial does not excuse the defendant
from his duty to marshal evidence and any inferences arising therefrom. Id at P5.
Once the defendant has met the marshaling requirement, the Appellate court,
reviewing a bench trial for sufficiency of the evidence, will sustain the trial court's judgment
unless it is against the clear weight of the evidence. Spanish Fork City v. Bryan, 1999 UT
App 61, P5, 975 P.2d 501. However, before the reviewing court will uphold a conviction it
must be supported by a quantum of evidence concerning each element of the crime charged
from which the fact finder may base its conclusion of guilt beyond a reasonable doubt. State
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v. Murphv. 617 P.2d 399, 402 (Utah 1980).
In State v. ScheeL 823 P.2d 470 (Utah Ct. App. 1991) the Court refused to consider
defendant's claim of insufficient evidence because defendant had failed to properly marshal
the evidence. As in Scheel Defendant's brief is "devoid of any mention of the evidence
supporting the verdict." Id at 473. Rather, Defendant's brief recounts a version of the facts
most favorable to Defendant while ignoring the evidence that supports the jury's verdict.
Likewise, in State v. Coonce. the court ruled the defendant failed to marshal either
statements of or the inferences that flow from the testimony of three witness. State v.
Coonce, 2001 UT App 355, 36 P.3d 53 (the defendant asserted the victim charged at the
defendant but the three witness's testimony indicated the victim was not moving, but just
standing there prior to the shooting and the court ruled the statements the defendant failed
to marshal, when viewed in the light most favorable to the verdict and the inferences flowing
from these statements, suggest that the victim did not charge defendant prior to the shooting
as defendant asserts.) In this case, the Appellant has failed to marshal all the evidence. The
defendant has failed to present, in comprehensive and fastidious order, every scrap of
competent evidence introduced at trial which supports the very findings the appellant resists
and his brief is devoid of any mention of the evidence supporting the verdict. Rather, the
Appellant's brief recounts a version of the facts most favorable to Defendant while ignoring
the evidence that supports the trial court's verdict.
In reaching this conclusion, it is important to note that each witness, including the
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Appellant, acknowledge that the Appellant hit Austin Hardman with his hand. The issues
center around whether the hit was a result of being angry or just joking around and also
whether the hit was with an open fist or a closed fist. The trial court ruled the hit was a result
of the defendant becoming angry and with a closed fist intentionally struck Austin Hardman
three times. (Tr. pg 92-95). The Appellant has failed to include any evidence supporting the
trial courts decision and the evidence supporting the verdict.
Looking at each witness illustrates such a premise. The Appellant never mentions
that T.J. Hardman testified that she was on the back side of the defendant and did not see the
Appellant's face when he hit Austin so she could not determine if the defendant was angry
or joking. (Tr. pg 9-10). The Appellant failed to mention in his brief that T.J. noticed Austin
was upset, mad, crying, and got into an argument with the Appellant after the Appellant hit
Austin. (Tr. pg. 18-20). Additionally, the defendant failed to include in his brief that T.J.
never asked the Appellant if he meant to hit Austin but only "believed" he was joking and
the only reason she could say he was joking was because he didn't say anything. (Tr. pg. 1820). The Appellant has also failed to include Ernest Milner's testimony (T.J.'s father) that
he told officers that when he responded T.J. stated that they had a little problem but they
were just horsing around and it went a little farther than that. (Tr. pg. 71). Furthermore, the
Appellant failed to include Officer Martinez's testimony that when he spoke to T.J. Hardman
and he asked what happened T.J. told the Officer that the Appellant got upset and leaned over
the table and smacked Austin on the back of the head three times. (Tr. pg. 35-36).
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Such evidence is indicative that T. J. Hardman believed at the time Austin was struck
by the Appellant, the Appellant was angry and upset with Austin and intentionally reached
over and hit Austin. The Appellant has failed to include such evidence which the trial court
relied upon. (Tr. pg. 92-95).
Austin Hardman was the next witness to testify and the Appellant only mentions that
Austin admits he was hit by the Appellant, got in an argument with the Appellant, but was
only hit with an open hand and then he went and telephoned his real father. What the
Appellant failed to include is the fact that Austin testified when he was hit by the Appellant
the victim thought the Appellant was angry and not joking. (Tr. pg. 23). The Appellant
failed to include Eric Hardman's testimony as to the conversation he had with Austin. The
Appellant failed to include that Eric Hardman testified that Austin called him crying and told
him that Appellant punched him three times in the back of the head and wasn't kidding. (Tr.
pg 31 -32). The Appellant mentions that Austin stated he thought the punch by Jason Jeppson
was with an open fist, but the Appellant fails to mention that when Officer Martinez spoke
with Austin one half hour after the incident Austin indicated to Officer Martinez that Austin
told the officer that Jason struck him three times with a closed fist. (Tr. pg. 36).
The Appellant refers to Officer Martinez's testimony and the discussion with Austin
about Jason Jeppson striking Austin three times on the head. He fails to mention, however,
the motive Jason Jeppson gives to Officer Martinez as to why he hit Austin.

Officer

Martinez testifies that the Appellant stated that T.J.'s kids are disrespectful towards him and

16

quite often they never do what they are told and he smacked Austin three times really fast,
but was just messing around. (Tr. pg 40.) Such testimony discredits the "joking around
theory."
The testimony of Austin Hardman, Eric Hardman, and Officer Martinez provided
sufficient evidence for the court to conclude that the Appellant was angry and mad when he
stood up and punched Austin three time in the head and that he did so with a closed fist. The
trial court placed great weight upon such testimony as being statements made immediately
after the event occurred without much time to reflect and reconstruct their statements prior
to trial. (Tr. pg 47-48). The Appellant has failed to mention any of this evidence.
The Appellant fails to include any and all of Officer Crowther's testimony. Officer
Crowther testified that there was some discrepancy as to how the Appellant hit the victim and
so he spoke with Kelton and Garrick Hardman. They both indicated that the Appellant stood
up from the table and hit him with a closed fist three times and they didn't think it was done
in a joking manner. (Tr. pg. 43). The only time any of this is mentioned in the Appellant's
brief is when the Appellant recounts the dialogue the prosecutor had with the court when
proffering the evidence of Kelton and Garrick Hardmanfs testimony. The Appellant never
mentioned that Officer Crowther testified the two boys thought the Appellant was not joking
when he hit Austin.
The Appellant includes portions of the Appellant's testimony, but again, only in light
most favorable for the Appellant. The Appellant never mentions that after the Appellant hit
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Austin, Austin came down stairs and hollered at him and said that his real dad was turning
him in for child abuse because the Appellant hit him. (Tr. pg 57-58). The Appellant fails to
include his response to this by saying Austin slapped him first and if there is a problem have
the police call him at work. The defense fails to include the fact that Jason Jeppson left the
home only to return because he forgot something and when he reentered the home no
mention is ever made that Austin was still upset and started calling the Appellant an "F-ing
A-hole and stuff." (Tr. pg 58).
The presence of anger and verbal assaults between the Appellant and the defendant
after the incident occurred provided the court with further evidence that this was not
horseplay and the Appellant intentionally hit Austin with a closed fist. (Tr. pg 92-95).
Finally, the Appellant mentions in small portions the testimony of Garrick and Austin
Hardman. The Appellant omits testimony that Garrick gave that Jason Jeppson "was mad
at the time Jason stood up fast and hit Austin/' (Tr. pg 80).
As for Austin, the Appellant mentions that Austin said the pain he still felt was from
a wrestling match where another wrestler slapped him in the head. The Appellant fails to
mention that on cross examination Austin conceded that in wrestling they are taught not to
hit or slap, but if they do slap on the head, it wouldn't be with enough force to create pain.
The Appellant neglected to include in his brief evidence which obviously shows that
on the night in question the Appellant was angry with Austin Hardman, stood up quickly,
reached across the table, and struck Austin three times with a closed fist. T.J., Austin,
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Garrick, and Kelton, all admit that Jason was angry at the time of the incident. They all
testified that the Appellant was angry after the Appellant struck Austin and Austin was
crying and mad. The court heard this evidence. The inferences drawn from such evidence
indicates that the court was correct in ruling that Jason immediately got angry, jumped up out
of his chair, reached across the table, and grabbled Austin by the back of the head and struck
him three times with a closed fist. (Tr pg. 92-95). The Court stated "that he reacted, but it
was intentional and knowingly because he has to accept responsibility for what he does and
he's the only one who has control over his emotions, nobody else does and it was an
intentional act on his part to stand up, to reach across the table, to grab a 14-year old boy by
the back of the head, who's trying to defend himself by putting his, the first thin he does,
now if this is just horseplay he's going to get his head down on the table and go like this? I
don't think so." (Tr. pg. 92-95).
Such evidence indicates that defendant failed to marshal all of the evidence in support
of the trial court's findings of fact and then demonstrate that the evidence, including all
reasonable inferences drawn therefrom, is insufficient to support the findings against an
attack. State v. Larsen. 2000 UT App 106, P10, PI 1, 999 P.2d 1252 (quotations omitted).
The only attempt the Appellant made to discredit the inferences drawn from the evidence by
the trial court was to distinguish inferences from speculation by claiming the court did not
have facts sufficient with which to draw a reasonable inference, but that the court only made
wild guesses. (See Appellants Brief pg. 11-12).
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Furthermore, the lack of the evidence the Appellant failed to present, "in
comprehensive and fastidious order, and every scrap of competent evidence introduced at
trial which supports the very findings the appellant resists, is indicative the defendant only
introduced facts relevant to support his position, and thus has failed to discharge his duty to
marshal all the evidence." State v. Coonce. 2001 UT App 355, 36 P.3d 533. Thus, the
Appellant's failure to properly marshal the evidence acts as a waiver of the insufficiency of
evidence claim. Gallegos at 1189; See State v. Moore, 802 P.2d 732, 738 (Utah Ct. App.
1990). Therefore the City respectfully requests this Court decline to further address the
Appellant's challenge to the sufficiency of the evidence.
II.

THERE WAS SUFFICIENT EVIDENCE FOR THE TRIAL COURT TO
CONVICT THE DEFENDANT.
Assuming, arguendo, Defendant has properly marshaled the evidence, the evidence

and the reasonable inferences drawn therefrom support the verdict. According to U.C.A.
§76-5-109:
Any person who inflicts upon a child physical injury or, having the care or custody
of such child, causes or permits another to inflict physical injury upon a child is guilty of an
offense as follows:
(a) if done intentionally or knowingly, the offense is a class A misdemeanor;
(b) if done recklessly, the offense is a class B misdemeanor; or
(c) if done with criminal negligence, the offense is a class C misdemeanor
Appellant claims there was insufficient evidence for the trial court to find him guilty.
In support of his argument, the Appellant relies on comments made by the judge regarding
the inherent reliability of statements made immediately after an event occurred and prior to
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a witness having sufficient time to review and reflect upon the incident. Appellant also
referred to the judge's comments that at the time of trial, many victims and families of
domestic violence, will change their story. (See Appellant Brief pg. 17). The Appellant
claims that it was inappropriate for the Court to draw such conclusions despite the Court
pointing out that a common trial tactic is for defense counsel to cross examine a witness by
saying "how can you possibly say that your recollection is better today than it was at the time
of the incident." (See Appellant Brief pg. 18).
Appellant then cites facts from the record and draws inferences therefrom supporting
his position but clearly ignores the other evidence that supports the verdict. In other words,
Defendant wants this Court to "sort out what evidence actually supports] the findings.
Scheelat473.
On the other hand, the City presented evidence to prove each element beyond a
reasonable doubt. It remains undisputed that the Appellant stood up from the table, reached
over and hit Austin three times in the back of the head. The defendant himself admits that
he hit the victim, but he qualifies the hit as one of being made in a joking manner with an
open hand.
The real issue before the trial court was the credibility of each of the witnesses and
the statements they made at the time of the incident. The evidence at trial consisted primarily
of witnesses testimony and the sufficiency thereof turns on the weight given that testimony
and the credibility of all the witnesses, including the appellant. State v. Logan, 563 P.2d 811,
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813-814 (Utah 1977). The weight of evidence and the credibility of witnesses are reserved
exclusively for the trier of fact, and this Court will not interfere unless the evidence is found
to be so lacking and insubstantial that reasonable men could not possibly have reached a
verdict beyond a reasonable down. Id at 814. Furthermore, this court will not weigh
conflicting evidence, the credibility of witnesses, or the weight to be given appellant's or
witnesses testimony, and unless there is a clear showing of lack of evidence the verdict will
be upheld. Ld at 814. The Utah Supreme Court has even stated "we do not sit as a second
trier of fact: It is the exclusive function of the jury to weigh the evidence and to determine
the credibility of the witnesses. So long as there is some evidence, including reasonable
inferences, from which findings of all the requisite elements of the crime can reasonably be
made, our inquiry stops." State v. Mead. 2001 UT 58, P67, 27 P.3d 1115.
The evidence was sufficient for the trial court to conclude beyond a reasonable doubt
that Appellant intentionally inflicted physical injury upon the child.
Every witnesses who testified indicated that Jason Jeppson hit the victim three times
in the back of the head. At the time the Appellant struck Austin, all witnesses believed that
Jason Jeppson was mad. However, at trial some of the witnesses said he was joking but they
could not provide any reasonable basis for this. When all of the children, including Austin,
were questioned by the officers about whether Jason Jeppson was angry or joking, they all
stated they believed he was angry.
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It is also significant that the Appellant has never contradicted the proffered evidence
of Kelton Hardman. The City proffered that if Kelton Hardman were called to testify he
would indicate that Jason hit Austin with a closed fist. The Appellant called Garrick
Hardman to discredit part of his proffered testimony by claiming that he saw Jason hit Austin
with an open hand, but on cross-examination Garrick admitted that "it looked like Jason hit
Austin with a closed fist" and that Jason was angry with Austin when Jason hit him. Kelton
Hardman's 's direct testimony is undisputed. His proffered testimony was that he told Officer
Crowther that Jason Jeppson hit Austin Hardman with a closed fist three times to the back
of the head. All of this evidence provided the court with evidence to weigh and consider to
support a guilty verdict.
The fact that Austin Hardman was upset, mad, crying, and that his head still hurt at
least one half hour after the incident occurred shows a condition which imperils the child's
health or welfare. The Court recognized the fact that by the Appellant hitting the victim
three times on the back portion of the head, close to the spinal column, to the point that it
created pain at least one half hour later, that that is physical injury and child abuse. (Tr. pg
92-95).
Intent can be inferred from the Defendant's actions. When Austin slapped him on the
face his reflexes didn't cause him to hit Austin, rather, he intentionally stood up and reached
across the table. He then placed Austin's head down and struck him three times on the back
of the head. Jason Jeppson never denied any of this evidence. The defendant only disputed
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his intent, that he did these things jokingly. However, the trial court inferred intent from his
actions and placed a great deal of weight on the statements the witnesses made at the time
of the incident and measured each witnesses credibility against what they said at trial and
what they said at the time of the incident. (Tr. pg 46-48 and 92-95).
Thus, with the amount of evidence presented, the reasonable inference that were
drawn from the evidence, the judges ability to determine the credibility of each witness, and
the judges responsibility to weigh all the evidence, including conflicting evidence, it was
reasonable for the court to conclude with proof beyond a reasonable doubt the Appellant
committed child abuse, a class A misdemeanor. The City has presented evidence to satisfy
each element of the criminal child abuse count. State v. Mead, at P67. It is the trier of fact's
responsibility to determine the weight and credibility of this evidence and the Appellant has
provided "no reason to second guess" the trial courts determination. Id at P67. Therefore,
the City respectfully requests this Court affirm the trial courts ruling and affirm the
defendants conviction of child abuse, a class A misdemeanor.

CONCLUSION
Defendant has failed to properly marshal the evidence. Instead of citing the evidence
supporting the trial courts verdict and then showing the marshaled evidence is insufficient
to support the verdict, Defendant only cites facts and draws inferences therefrom supporting
his conclusion that there was insufficient evidence to convict him. Thus the defendant's
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failure to properly marshal the evidence acts as a waiver of the insufficiency of evidence
claim.
Even if the Court holds Defendant did marshal the evidence, the evidence before the
trial court was not sufficiently inconclusive or inherently improbable that reasonable minds
must have entertained a reasonable doubt that Defendant committed the crime of which he
was convicted. Scheel at 472. Therefore the City respectfully request the trial courts ruling
be affirmed and the Appellant's brief be denied on the basis of waiver, and if the court feels
the appellant did not waive the insufficiency of evidence claim, then deny the appellants
motion on the basis that there was sufficient evidence to convict the Appellant.
RESPECTFULLY SUBMITTED this ^ 1

* day of October, 2002.

Justin Jdianson
Orem City Prosecutor
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